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S. RES, 370
DIRECTING THE SENATE COMMITTEE ON RULES AND
ADMINISTRATION TO STUDY THE SENATE RULES AND

PRECEDENTS APPLICABLE TO IMPEACHMENT TRIALS

- . e

EXECUTIVE SESSION

o em e

WEDNESDAY, JULY 31, 1974

United States Senate
N Subcommittee on-Standing Rules of
the Senate and the Senate Rules
Committee ‘
Washington, D, C,

The Jolnt meetilng of the Subcommittee on Standing Rules of

- the Senate and the Senate Rules Committee convenad, pursuant to

call, at Q;lo.o'clock, p. M., in Room 301, 014 Senate Office
Building: ' !

Present: Senztor Robert C, Byrd,(Chairman of the Sub-
committee on Standing Rules of the Senate); Senator Howard W.
Cannon, (Chalrman of the Senate Rules Sommittee); Senator
Claiborne Pell; Senator James B. Allen; Senator Marlow W, Cook;
Senator Hugh Scott; Senator Robert P, Griffin; and Senator
Mark O, Hatfleld,

Staff present: William M, Cochrane, Esg.,, Staff Director;

Hugh Q, Alexander, Chief Counsel; Joseph E, O'Leary, Profes-

slonal Staff Member (Minority); John P, Coder, Professional
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Staff Member; Jack L. Sapp, Professional Staff Member; James H.
Duffy, Esq., Chief Counsel, Subcommittee on Privileges and
Elections; James F, Schoener, Minority Counsel, Subcommittee on
Privileges and Electlons; Peggy Parrish, Assistant Chilef Clerk;
and John K, Swearingen, Staff Director, Subcommittee on Computend
Services.

Also present: TFloyd M, Riddick, Senate Parliamentarian,
and William Ticer, [sq,.,., Office of leglslative Counsel, ’

Senator Cannoﬁ. The Committee Will come to order,

I have taken the liberty of inviting Dr, Riddicg,ﬂaom the
Parl1amentar1an)s£aadpeéat to assist us and also Mr, Ticer from
the Leglslative Counsel's Office.

At this time I would like toc turn the meeting over %o
Senator Byrd,

But before I do so, the TV peopls outside would like %o
come 1n and meke a shot before we get started.

Is there obJectlon fto that?

Without objection, 80 ordered,

Senator Hatfield., Mr, Chairman, would we want %o check
with Senator Willlams' office to see if he is on his way down
first?

Mr., Cochrane. He cannot be here today,

(Brief recess for picture taking.)

Senator Byrd (presiding). Mr., Chailrman, I left the
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meeting thils morning a little before the decislion was reached
on the question that was pending at the time I left. And I
would like to know what my duties are at this point,

Senater Cannon, Well, we had concluded that we_would have

the Rules Subcommittiee meet Jjolintlyv with the entire Rules

Committee and start e out in that fashion, so we Will not be

going around on_the Jjurisdictlonal problem,

And I would like %o suggest that you preside.

Senator Byrd. Is that the unanimous feellng of everybody
present, Mr, Chairman®?

Senator Cannon, Well, there was no object&%n ‘o that;

Senator Scott. I think it was unanimous,

Senator DByrd, Mr, Chailrman, I would have thls Question
which may have been resolved at that time on matters requiring
a vote in the Subcommlttee during its dellberatlions and prior
to the time that it maltes whatever recommendations are made to
the full Commlttec.

Would members of the Subcommittee have a vote?

Senator Scott, That was decided this morning, that we
are servling ad hoc as members of the full Committee,

Was that not your understanding, Jim?

Senator Allen. Yes,

Senator Cannon, I would assume we would have the vote of

the entire Committee.

Senator Byrd, Very well,
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Senator Cannon, If there 1s no objection, we will proceed
in that fashion.

Senator Byrd. Then, Mr, Chairman, I suggest that we
proceed this afternoon %o get the views of the members of the
Subcommittee and those of the full Committee as to where we gd
from here,

My thought would be that we begln tomorrow with our
meetings, that we have the Parliamentarisn and those of his
asslstants whom he may wish to draw upon, I think they shoﬁld
be here.

I know that Mr, Dove has done considerable research,

The Parliamentarian may wish to have Mr. Dove present.

In any event, I would also suggest with the approval of
the Committee that we ask one or two people from the Library
of Congress who have done considerable research in connectlon
with Lthe precedents lnvolving all of the eleyen ippeachment
trials that have been conducted 1n the Senate to be present at
the same time.

Is there objJjection %o that suggestion?

If there 18 no obJectlion, then that will be done.

I would hope that by tomorrow we can have the comparison
of the proposal that was submitted by the Majority Leader and
the Senate Rules 50 that we ¢ould begin giving some consilders-
tlon to the Majorlty Leader's proposal.

I am informed by staPf that these were given to the GPO
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last evening and the GPO has not yet had time o report back,

I would also like to know what the wishes of the Commlttee
are wlith respect to when we would beglh to hear other Senators;

I believe it was the feeling of the Committee, as I under-
stood the consensus this morning, that the Commlttee would not
hear outslde witnesses but would only hear Senators,

That being the case, 1t is my feeling that we ought not
to hear them until we have had an opportunity to talk among
ourselves, hear what the Parliamentarian has to say, and ask
questions of him, ask questions of %he people from the Librafy
of Congress, and get some feelling of our own as to what the
precedents are as to what the proceedings were in the various
impeachment trials with respect to evidentiary rules before we
begin %o hear 3enators,

Thls would enable us %o inform Senators that they would
be given an opportunity, that we can set aside a day, or if
necessary, for more than one day, [or other Senators %o appear
and give their testimony,

I would also agsume to be the wish of the Committee that
wa record the tecstimony of Senators, and i1t may be the wish of

the Commitiee (o have that testimony printed and later made

public.,
Senators would certainly have the right, I assume, to make
their own testimony public, and as far as I am concerned, 1

feel that we ought to hear them and have this testimony printed
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Is that agreed upon?

Senator Scott, Yes.

I would suggest &hat in addition to Senators, We reserve
the right to call officials of the Senate because We might want
to have Mr. Valeo here on the TV matter and other Senate |
officlals, B

In $he Mansfleld draft there are proposals that certaln
Punctions which appear previously to have been exercised by the
Presiding Officer be exercised by the Secretary of the Senate,
for example, so I would add to it if there is no objJection that
Wwe reserve the right %o take testimony of any of the Senate's
duly elected designated offilcials,

Senater Byrd, Very well,

Is there a contrary viewpoint on the part of any Senator?

My, Griffin. Mr. Chairman, I certainly think, of course,
that we ought to hear from Senators and I would frankly have
nobedy in mind who 1s not a Senator, but 1s there any particu-
lar reason why we should make a declsion at this time?that unde:
no circumstances would we call anybody else?

I do not know whether in the course of our studies and
deliberations it 1s conceivable that we can reverse our deci~
slon there if we want to,

Senator Allen, Even call from the floor Senator Javlits

and the Majority Lsader,

Senator Griffin. I know the Majority Leader's view.

LS .
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He does not think anybody other than Senators., Maybe that
is all right,

I do not gee any reason,

I would be against any long list of wltnesses; certainly,

Senator Byrd. Senator Cannon?

Senator Cannon. I think 1t might be wise to reserve that
lssue until later,

There 18 no real reason that we have to decide that
particular issue now, even though I am personally opposed to
calling anybody outside, but if a valld reason should develop
we might determine at that time that we needed to call some-
body.

Now, getbting back o the Senators sltuation, I received
a letter from Senator Clark. Senator Kennedy, Senator Mathias,
and Senator Javits, in which they point out the ‘Problems that
we are £olng to be considering and they enclose a copy of the
preliminary stalf memorandum which they hope that we might find

useful in our revliew of the rules, and I have talked to Senator

- Javits and Senator Hart, and that group of four Senators would

like the opportunity te appear and present thelr views to us,
Senator Javits aguppesated that they might appear as a

group together to present thelir views and be available for us

to question as we saw fit or if we saw {1t and I took 1t upon

myself to ask them 1f they could be ready by possibly Wednesday

of next week.
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He said that he was sure that they could be or wouid be if
we deslired to proceed in that fashion,

Senator Cook, I have requested Bob Taft,

He could be ready at any time if he was gilven advance
information relative to his appearance.

Senator Byrd. Very well,

Is 1% ‘the view of the Committee then that the Committee
Will not at this time take the position that would preclude
wltnesses other than Senators, but that there may be an occa-
sion where and when the Commlttee would feel it advisable to
have someone outside the Senate.

I personally feel as the Majority Leader does that this
is an internsl matter and while we may want to have Dr, James.
Curlin to come in and answer questions, I do not think we ought
to have others coming in because the line has to be drawn
somewhere, and once we start down that road i1t 1B pretty
difficuly to draw the iine.

But that can be a matter for later Qecision.

Now, the question occurs as to whether or not, gentlemen,
that the Commlittee would want any additional starff,

Senator All'n, I do not see any need for that myself.

It is a Senate matter, testimony by Senators, and I
believe Gthe very able staff that we have already can render

all the assistance that i1s needed.

Senator Byrd, Would there be any objection to any member
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of the Subcommittee or full Committee having his own staff
member 81t in at the meetlnga?

Senator Allen, I would have none.

Sernator Byrd. Then, without objection, that can be done,

Senator Griffin, Mr., Chalrman, I suggest, however, that
as we did when we had the hearings on the Vice Presldent,; that
the Senator designate to the c¢lerk that somebody, whoever it
is from his office that is golng to be here, so we Just do not
have people coming and golng.

Senator Byrd., Yes,

Is there objectlion to the suggestion from Mr, Griffin?

The Chair hears none, and 1t is so ordered.

I would like Tom Clark, who is a member of the Commlitiee
staff as my représentative to be the single representative of
the staff as far as I am concerned, and other Senators may let
the clerk know their wishes in that regard.

Senator Griffin. HWr, Chairman, the matter of the Resolu-
tlon, on whether to televise, maybe you are coming %o that.

I% would seem t0 me that unless you are going %o wait un~
t1l after you hear all of the witnesses to take that up perhaps
you have a plan somewhat in mind.

The other pousibility would be to proceed to that and have
testlmony on that and then have witnesses who are going to
testify as far ag other rules are concerned,

I do not know what you have in mind, but I do think that
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whather or not we agree on television coverage, at least 1n my
mind we will have some impact and effect on how the other rules
may be drafted,

Senator Byrd, Well, i% 1s a matter for the Commlttee.

I would like %o know what the Chairman thinks ss to whethey
or not that matter should be first taken up,

Senator Cannon, This would involve a cules change Jjust as
the rules that we are considering.

My suggestion would be that we ought to consider this
along with the other rules at the time that you take the testl-~
mony, whatever testimony we ‘are going‘to recelve, and then we
can make our judgment after we have heard from the various
witnesses.

We have requests from a lot of wlitnesses to be heard,

I have already had one member of the Minority tell me
today he did not care to come over as a witnesa, but did want
to express to me the view tha% he was opposed to televislng the
hearings.

This member thought 1% might develop lnto sort of a sidéf
show atmosphere.

I would make that & part of the record,

Senator Cook, May I say, Mr. Chairman, I think the
sltuation resolves itselfl as we take up the proposals,

It becamse a matter of any individual member of the

Committee or the Ad Moc Committee as such, to ralse the poinft
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whatever he wishes to dlscuss, and it seems to me 1f that is
what you wish to discuss and lay on the table %o begin.with,
then I think that is what you ought to do,

You have expressed the feeling that your reservation and
slant or concern about some of the other rules are directly
affected by a declision whether television is or 1s not permit-
ted in these proceedings,

Therefore, 1t would seem tc me 1t would be incumbent on
you to move to discuss that matter flrst,

‘ Senator Scott, I would like to add a comment,

Senator Cook, And fake 1% up in that particular sequence,

Senator Scott. I would like to add, Bob, this thought
that the timetable on the Resclution before us calls for a
report by Sepfember 1.

If we do not act on the televislon aspect of this prior
to September 1, we are 2ll going to be pushed very hard by the
networks as Lo how much time they have for advanze planning
because should the House vote on August 23 or 24 in that last
week, we would be very much under the guﬁ, and they would have
a minimum of %ime should the Senate elect to televise the
proceedinga,

I am ¢nly suggesting that maybe whatever order you take
it up, you may be able to report on the television aspect be-
fore you make your report on anythlng else, simply to

accommodate the concerns of the networks involved,
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I have no speclal feeling about it except to mention there
is a2 timetable,

Senator Griffin., - I guess that 1s what I was trylng to
point out.

I personally am against televising and deo not think we
should, but if we are goilng to. I realize I am probably in the
minority.

I would like to ge%t the decislon made so that we can then
do the beat job we can operating under those circumstances,

Senator Cook. Would the Senator yleld?

Senator Griffin, Yes,

Senator Cook, The letter I received from Senator Taft

is specifically on this matter, desires to testify before the
Committee on the issue of televising the procedures in the
Senate should the President be impeached in the House,

He says, this 1s to confirm the conversation with you and
aBk %o be notified of the time and date when I will appear
before the Commi%tbee.,

Now, 1% geems to me under the ¢ircumstances, having had
a request on that issue, we ought to proceed to put notifica-
tion in the record to hear members of the Senate in relatlon
to this and get down a date for hearing.

The Senate is then on notice and we, at least, know that
we will be avallable to hear one witness and then also the

views of any other members of this Committee,
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Obviocusly, if there are any other Senastors who wish to
teatify, they will be put on notice,

Senator Allen, I notlce that Senator Byrd has accepted
a Resolution on the télevision and it also 1s wrapped up in the
rules,

It could be considered, could it not, on the Byrd Resolu-
tlon rather than going back into it as part of the rules?

Senator Cook, That may be a very easy reason to overcome
the concern and we could proceed on the hearings and Senate
Resolutlon 371, submission of the Resolution to permit tele~
vision and radlo coverage of the impeachment trial,

This would not be connected with the rules and we could
proceed on that at the convenience of the members of the
Committee.

Senator Griffin. You would make that decision first and
then proceed to other changes in the rules in light of the
declslon that is made.

Senator Cannon, There would be no reason I see that we
couid not settle that issue first at the time we are ready to
gettle it. But obviously, you cannot seltle it until you have
heard from the Senators who want to appear and testify.

I will not presume that every one of them that wants to
appear would want to express thelr views or the other on

television,

1, for one, would like to hear theilr views before I make
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the decislon, but once we have heard from the Senators we want
to hear from on 1%, then I think that we could decide that as
a first order of buslness because of time constraints and, say.,
let us settle thls 1ssue as one of the rules, and then go on
from there,

Jenator Griffin. And report out a Resolution on that
subject.

Senatar Cannon, Right.

Senator Scott, That is the extent of my thinklng on 1%,

Senator Byrd. What 1s the oplnion of the Commlttee as to
whether or not, a moment ago I suggested that we proceed with
discugsing this among ourselves and asking questions of Dr.
Riddick, and representatives from the Library of Congress, as
early as tomorrow,

It may be better to procecd (o set aside a couple of days
'or hearing Senutors, let them appear and make their presenbta~
tion concerning television and rules of evidence or whatever
other matters they wish to speak to, address themselves to,
bafore we get Sown to making our decislons one way or the other

wWe would have already had thely input before we then
start taking the thing apart by nuts and bolts, and trying to
put it together agaln.

what would the Committee have to say on this?

Mr, Chalrman, how do you feel?

Claiborne, any comment?
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Senator Pell, No,

Senator Byrd, We can proceed in either way that you think
best,

Senator Allen. i think initially we ought to discuss 1%
among ourselves before we are in the position to absorb the
testimony of the Senators,

That would be my Judgment.

I think we ought to get a Judgment of the Committee on
the present rules and proposals and hear from the Senators,

Senator Cook., Would the Senator yield?

Senator Allen. Yes,

Senator Cook. Are you saying that what you are talking
about is the proposed changes as a result of the adoption of
the Mansfield proposal? |

Senator Allen. Yes.

Senator Cook., Do you also mean that that should apply
1tself to the Senate Resolutlon 371 as 1t applies as %o whethet
or not we ought to televise or not televigse, or you feel that
can be handled separately?

Senator Allen, Yes.

That can be handled separately.

Senator Cook, We can set that down for a hearing next

week,

Senator Allen, Are you confining the Senators to testi-

mony on that subject?




10

ii

12

14

15

16

17

<]

20

21

€2

3

25

15

Senator Cook, I% would seem to me 1f that 1s what you
call the hearing for, that 1s what you would do and move later
in the week to proceed on this suabject,

Senator Allen. And in the meantime doing our private work
and study,

Senator Hatfleld. I would like to add that someone from
the Library of Congress ought to be prepared to give us a brief
historicel resume of the role of procedures in the Johnson
impeachment because I think to look at a page of rules of
procedure unrelated to the one precedent we have ilanvolving the
President, would be less meaningful and 1t seems to me since
that was 80 replete with evidence on how %the rules of procedure
were elther lignored or were totally inadequate to begin with,
1t would have far greater meaning to us as we develop these
rules and procedures and someone from the Library of Congress
could glve us that historic summary or brief along with the
regular changes proposed here,

Senator Byrd, Very well,

The Parliamentarian, I think, is in the poslition possibly
%o begln to do that at any tims.

He has been working on that,

Senator Hatfleld. [Mlne.

Senator Byrd, 8o I think we are prepared, Mark, at any
time to proceed along that linc,

Now, what 15 the wish of the Commlttee as 50 where we
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should meetv dally?

Should we meet here or should we meet 1n the Capitol?

We are going to be very busy over there as we proceed
with our hearings an& there are going %o be roll call votes
and, !Mr, Chalrman, 1t may be more convenient for all concerned

if we met in the Majority Iszader's offlice, so 1t would be close

to the floor.

Senator Scott, I think so.

Senator Cook. As long as we are not so packed full of
people.

Senetor'Hatfield. That room gets awfully crowded,

Is there a Committee Room?

The Appropriations Committee and the Foreign Relatlons
Committee are the only two major Committées over there, but we
are each golng %o have a staff person along wlth'the Committee
staff, and 1% cah get awfully crowded,

Senator Byrd, Let us check that out,

If 1t 1s {the will of the Committee that we seek a meeting
place in the proximity of the Chamber, we ought to try to do
it.

Senator Pell, Mr, Chalrman, would 1t not bé the ideal
thing to meef{ in the morning over here when we do not have any
roll calls and meet over there in the afternoon?

Senator Byrd, We are probably going %0 have roll calls in

the morning also,
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Senator Griffin. Claiborne, I think one of the problems ig}
that the floor leaders will be here and we are going to have
t0 be on the floor some of the time.

Senator Cook. I think the cenvenient thing would be to
meet in the Capitel.

Right now, you do not know when that bell is golng to
ring and it i1s 80 much more convenient to be near the f{loor,

Senator Allen. How about Room 207°?

Senator Cook. I think you ought to reserve 207 other
than on Tuesday at noon.

Senstor 3yrd. What goes on Tuesday at noon?

Senator Cook. Minority luncheon and under the clrcum-
stances we could use that as our meetlng place.

It is right% off the floor.

It is a goed-slized room,

Senator Hatfleld. If that room 1lsn't avallable there in
the small rotunda before you get into the bilg one, there is a
couple of stepas down on the right as you move towards the main
rotunda, a room that has been used fraequently.

Senatoxr Cannon, HWe use that during the inaugural,

Senator Scott., That is Room E-100,

Senator Cooly, [-100 is much smaller than the other two

rooma,

Senator Scott, We have had forty or fifty people in there

y

Senator Byrd, The Chalrman has suggested that the
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Committee meet here tomorrow morning and then we would go from
there for the next meeting,

In the meantime, we could do some exploratory work and
possibly have something further by the Committee tomorrow
morning,

Senator Cannon, Mr, Chalrman, I am advised now that the
comparétive print should be ready and ln our hands by the time
that we meet.

Senator Scott. I would like to make one suggestion if it
is desired by the MaJority Leadership and that is that 1f he
Wwishe: someone on nis staff to make the rule by rule analysis
1nstead of doing it himself, 1f the Committee cah agree té that

if he wants to designate some one as this is his working draft,

and he has supplled 21l of us, I understand, with this analysis’

and you may not need anybody here, but I would like to know
whether he wants to have somebody come 1n and analyze this for
us.

This documeni 1s representing his views,

Senator Byrd., May I suggest this agenda for tomorrow
morning, then?

That we meet here at ten o‘clogk, and I would hope that we
would meet on time.

We all know what our problems’ are.

What is a quorum of this Committee to be?

Senator Scott., Five.
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Senator Byrd., Five?

If the Subcommittee itself 1s going to be held up in its
responsiblilities because of the lack of a quorum of the full
Committee, what 13 the situation?

Senator Pell, I will be at the Law of the Sea Conference
over the weekend.

Senator Byrd. Yes, o

Senator Griffin, Mr, Chairman, I would think that for
purposes of holding hearings, for purposes of 1igtening to
presentations, and also things like that, it certalnly would
not require a quorum, maybe one from each side or something
like that., But I think only when you are actually golng to
make some decislon, it would be a problem of a guorum,

Senator Pell., I think this question has come under the
reorganization of the rules and I do not think you need more
than one, frankly.

Senator Griffin., 1 would think that most of the time you
could operate even if you only had one,

Senator Cook, Every day I sm here I will be here.

Senatvor Byrd., I think this is worthy of a decision becausé
I can envislon our belng delayed many times by virtue of the
lack of a guorum of the full Committee, and 1f we could have
them understanding that we could proceed‘with cur work, not 4

with votes, not with decisionsa, but certalnly procecd wlth the

general work of this body, with a gquorum of how many, two or
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three?

Senator Scett. I think we could provide one member from
the majority and one member {rom the minority, which will be
a quorum except for the purpose of decision making or votes.

Senator Pell. lLet us follow the Reorganization Act,

Senator Cock., Yes.

I think that is whst the Reorganization Act provides, 1f
I am not mistaken.,

Senator Pell, You do not have to make a declsion,

Senator Byrd. What is the Act?

Senator Pell. My recollection is, you cannot report a
bill out, you cannot take action on amendments oh a bill, and
technically you can meet wlth two,

Senator Hatfield, A hearing can technically be conducted
by one person.

Senator Pell, If a declslon goes out, 1t would be five,
but a quorum for the amendments would be two,

Senator Byrd, I have a feeling there should be 1in this
present sltuatlon a representative of both sldes here.

Senator Hatfield. Mr, Chalrman, that is what the ranking
minority member is here for, to keep hls side covered, and the
majority is to keep hils side covered and proceed on the basis
as we do in any other Committee,

Senator Byrd., As long as there is a member of the

minority and mgjority here,
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Senator Cook, What does the Reorganizatlon Act say?
Senator Cannon, The Senate rules provide pursuant to
Section 133(4), five.members of the Committee shall constitute

a guorum for the reporting of legislative measures,

Pursuant to Rule XXV, Section 5(a), that the standing
rules of the Scnate, three members shall constltute a quorum
for the transactilon of routine business,

Pursuant %o Rule XXV, Section 5(b), three members of the
Committee shall constitute a quorum for the purpose of taking
testimony under ocath, provided, however, that once a quorum is
established, any one member can continue to take such testi-
mony.,

Senator Se¢ott. That 15 all right,

Senator Pell. If you are not under cath, you do not even
have to have two members,

Senator Byrd. Then the Commitiee will follow the rules
as lald down by the Reorganization Act, and our understandiAgA
of 1%,

Does any member have anything else to bring up at this
time?

Senator Cook. Ten o'clock tomorrow morning?

Senator Scott, wWell, do you want to hear Dy, Riddick on
the broasd general subject tonight or want to defer that until

tomorrow?

Senator Byrd. What arc the wishes of the Committee?
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Senator Hatfleld? Do we have any more roll calls today,

Mr. Chalrman?
Senator Byrd. We may have.
Senator Hatfleld. Then let us utilize his time,
Senator Byrd., Dr, Riddick is present,

What would you like to0 hear from him as a preliminary

comment today?
Senator Hatfield. Mr. Chairman, I would like to have a
historical prospective here In terms of procedure,

We know the gist of it and some have read the books on the

political lmpllcations but it seems to me in reference to

procedure wWe ought to have some historlcal presentation at some
point end the earllicr the better to my mind,

Senator Byrd., Doctor, why not begin by simply stating
the chronology of events as they occurred in the Johnson trial,

Would that be a good starting point here?
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STATEMENT OF DR. FLOYD RIDDICK,

SENATE PARLIAMENTARIAN

Dr, Riddick, Well, I wonder if you would want to follow
the Johnson trial as contrasted to the more recent developments
in this regard,

Senétor Byrd., Well, you are ralsing another Question now,

Why can you not start with the Johnson trial?

We are going %o hear gll of it,

Dr, Riddick, Because you are geing to hear & different
procedure as a result of what the House is golng to do,

Senator Byrd, I understand that,

Dr. Riddick. You see, in the Johnson trial, the Senate
was first informed that the House had impeached the President
and that a Committee would repori later, a Committee of two
would report to the Senate later and the Committee of two came
ovéer and made the report to the Senate that they had been im-
peached and that the Articles of Impeachment would be drafted
and presented at a later date.

That took quite a little while to draft these Articles of
Impeachment.

But now we have moved inbto another procedure where fthey
adopt the Resolution of Impeachment with the Articles of
Impeachment included, so you cubt short those two or three ste;s

That is why I was suggestilng that and as I get 1t, this

is exactly what they are golng to report this time,

FREN
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Senator Cook, Was there any debate within the framework

of the Senate as a result of that procedure?

L]

Do you no% ultimately get to that point and the Senate
starts anyway?

Dr. Riddick, Well, the Senate, if it is golng to adopt
any special rules to supplement the exiating rules, would take
that into consideration after it had been informed that the
impeachment had ocecurred.

It was done before the oath was adminilstered., They debat-
ed and changed %the rules, The only thing was in the impeach-
ment of Johnson, there was a little conflict between the Chief
Justice of the United States and the Senate.

He said the Senate had gone on and received the Articles
of Impeachment and set arrangements ready to begin the hearings
and the Chief Justice sent a letter over to the effect that,

look here, the Constitutilon says I'm going to preslde at the

'impeachment trial and you all are going ahead without my being

present,

Well, the Senate referred that to a Commlttee and never
dld anything about 1%,

They wen$% ahead and proceeded to the extent that they
adopted a netice to be submitted to the Chief Justice for him
to show in the Senate at a set dote to begin the trial,

Now, before thls ocecurred, they had adopted this set of

rules that we have here which have been modified somewhat since
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that time, but basically, the twenty-six rules in the Manual

today are the same as they were sdopted before the start of %he
trial of the President,

Senator Cannon, They readopted them,

Dr. Rlddick, That is what I was getting ready %o say.

We adopted them, but the Chief Justice, having thought he
had ﬁeen shunted and not been given his due consideratlon, put
the question very peculliarly when he took over the Chair and
sald without objectlon the rules that had been adopted by the
Senate will apply in this case and nobody ever made any issue
of 1%, So that is what they did,

Whether this Chief Justice presides or the case should
arise whether he is golng to insist on the same precedent and
insist that we readopt them after we come into the trial is
another question, 1% seems %o me,

The only thing 1s, the oath having been given to the
members sitting as a court, until we do something about the
rules, it would seem to me we would have to fall back on the
exlsting rules that we have got which would prohibit Senators
from speaking.

A1l they do 1is vote,

Senator Byrd, Doctor, would it be beneficial or could
this be done fairly quickly, could there be a comparative lay-
out of the procedures and the events in each of the eleven

trials so we could see the different procedures that cccurred
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in some of the later trials?

Dr. Riddick., Well, this is off the record so I might say
pursuant to your suggestion I have concocted this paper here
that sets forth the preliminaries in each of the cases,

I have used as a model for the guidelines and the pro-
cedures the cases of Rivers, Lauterbach, and the footnote I havg
clted,the prelinminaries to each of the other vases that set
forth exactly how they went about to get this accomplished,

Senator Cook. Could those be avallable tomorrow or are
they avallable now?

Dr, Riddick, I prepared them for Senator Byrd.

Whether he wants to release them or not I do not know,

Senator Byrd, Let% us put it in the record tonight and we
could get it printed as a Senate document 1f you like, and it
would be available for all the members of the Committee in the

_Congreasslonal Record tomorrow, T

Senator Cook., Is that all of 1%7?

Dr, Riddick., I have capsulized t{hem just as brief as
possible.

The main thing that I have a%tempted here as opposed to
a historic tracing of the procedure 1s to set forth the steps
that are normally followed in a trlal giving the format for
subpoenaes, the format for ocaths, the format for the proclama-

tion of the Sergeont at Arms and the actlons of the Secretary

and everything elae.
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I have tried to give 4t as if a person needed this to see
what he was going to do next,

Senator Griffin, Printed as s Committee document.,

Senator Byrd., All right,

Have 1t printed as a Committee dOCUment.

Senator Scott., That comes bagk to the same question,

I agree with the Committee document because we ought to
try through Executive Sesslon not %o be in a position publicly
as compebilng, and I think the more we keep to the Committee
the better.

Senator Griffin., Ofttimes staff work 1s printed for
Committee use and Commitiee prints and things.

Senatoer Hatfield, Mr, Chairman, do you rgcalil,Dr, Riddick
offhand, how many times the appeal from the ruling of the Chair
occurred in the Johnson case?

Dr. Riddick, I think I am having that checked out right
now,

The facts that I have in mind are seven times the Senate
overruled his declaion,

Senator Scott, Overruled, but there were forty-four
votes, Were there not?

Dr. Rlddick. I forget that,

Senator Hatfield. The questinn 1 have following that
and I am a non-lawyer so that is why 1t concerns me, but can

you give an evaluation as to how many of those appeals were

3
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due to a lack of clarity of procedures and about how many were
due to political motivation and so forth?

Can you make a dlstinectlon here?

Dr. Riddick. That is a tough one for me to try to answer,

I do not think I should, Senator.

Senator Hatfield. Historlcally, this 1s not a strange
question, SRR

We have had five books written on that case in which they
line up one side or the other and they interpret these pretty
well,

Dr. Rlddick., I frankly do not think I should get into
the political aspects,

Whenever you get lnto this editorial concept you leave
yourself open for criticism.

I think my Jjob is such that I should not make the general-
ization of any type that would subJject me to such eriticlsm,

Senator Hatfield., Mr, Chairman, the reason the question
is pertinent i1s that I think we have to analyze whether or not
there were procedures under impeachment trial whlch were set

~_forth inltially and in good faith, hoping that fhey would be

adequate, and then during the trial they pfoved to be either
inadequate or there was a certain lack of clarlty.

Forty-four appeals were made, I think hlstorians have
done a §fetty failr job in classifylng them; whether 1tAwas a

blas for or against Mr. Johnson; as %o how many were moved by




10

it

12

16

17

i8

19

20

21

22

23

24

29
political considerations and how many of them were questions
that leglitimately could be made because of a lack of procedure
thereln.

Dr. Riddick, They knocked him down so many times he began
to submlit the questions %o the Senate in the first instance,

Senator Hatfield. I realize that, but you can go to the
blography, the two volumes of Charles Sumner, and pretty well

find out hew those were provided.

Dr, Riddick, That 1s true.

Senator Hatfleld, I think we have to have some kind of
analysis because we do not want to get into forty-four rulings
of the Chair, appeals and rulings of the Chair, 1f we get into
this case, if they were due to technicalitles or lnadeguacies

of procedures.

If they were primarily politically motlvated, of course,
let us forget 170,

I think that analysis can be made by falr and just people.

Senator Byrd., Well, the document that Dr, Riddlck has
prepared, it really lays out the procedures from beglnning to
end, and it footnotes how those procedures vary from case to
case,

I% would be helpful, I think, to have it printed for each
of the members of %the Committee, very, very helpful,

Senator Scott., ILet me ask Dr, Rlddick 2 guestion,

Are these rules over one hundreu years old?

L
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Dr. Riddick, Yes.

Senator Scott. I would assume you would agree that there
is no questlon that we 4o need to consider revision of the
rules,

Dr, Riddick, Well, I do not know, Senator.

I %ell you, 1t depends on who is going to have to lnter-
pret the rules,

You sce, if we use the existing rules _ We.Have with
medifications, at least we have precedents to bridge those gaps
that might be in the rules,

I do not think anybody can sit down and write a set of
rules that can anticipate all the things that will arise there-
under and 1f you do not have any preCedehts to support or’
sustain you, then you have to arbitrarily say this is just my
opinion,

Senator Scott., VYou say this is the result, do you not?

Dr, Riddick, Well, I say you cannot anticlpate everything
that mlight come up.

Senator Scott. I grant you that the moment we get the new
rules we create new problems.

Dr, Riddick, That is right.

Senator Scott. Basically, according to the Parliamentarish,

and we all come to you for help, but I do not think that anSWer?

Are you satisfied with the rules as they are?
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Dr, Riddick. Oh, well, I think that it might be very well
if you leave the existing rules, to supplement them with rules
for this specific caee;
Now, %this has béen the practice in the last several cases,

that in addition to the body of rules that they have, they

adopt a special set of rules to apply during that case,

For example, Just as the thing as to which hour you are
going to meet each day. The rule here says tWeive o'clock,

In one case they agreed to come in at twelve, meet untll 1:30,
come in at two and go to five,

Senator Cook, These are nof% substantlal changes to the '
rules,

They are technical changes to fhelrules.

Dr, Riddick, That is correct, .

Senator Byrd., Those afe orders adopted on the floor at
the time,

Senator Scott. Iet me clite what I am getting at,

Unless we have up-tio-date rulss a hundred years after the
other ones, there are many questions which the Sgnators are
golng to confest on the floor,

This is golng to delay the proceedings, It is going to
lead to more appeals from rullngs of the Chalr, It 1s going %o
complicate the process unnecesaafily and in a very lengthy way.

I will give you one illustration, |

The only precedent that the presiding officer can break a
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tie vote that I know of is 1n the Johnson case when Chlef
Justice Stewart dld break the tie and i1t suddenly dawned on the
Senators the next day what had happened,

And then they began debating it and they argued 1t and put
the question to a vote or the Chief Justice did, and the Senate
sustalned the Chief Justice’s right to bresk the tie.

Now, 1n the Mansfleld working draft, the right of the
Chief Justice %o break a tle is specifically included.

I happen to feel that,though I do not think 1% 1is, you
know, a world shaking problem,..

Is it included or excluded?

Senator Pell, Precluded,

I do not think it 1s a world begater, but it is a good
1llustration, »

If the Senate does not adopt the rule on whether the
presiding off{lcer can break a tile or not break a tie, we are
golng to go througn.probably hours of debate ang appeals from

the ruling of the Chair, etc., to a simple question of whether

the Chief Justilce ¢an break a tile.
Therefore, why not have a ruling?

. Why do we not declde here whether we want a rule or noi,
because as I understand what you are saying, Floyd, you are
leaving a great many things in a gray area and up in the air on
cloud nine because it 1s better not to try to define the rule

because that leaves you without precedent,
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Every new rule leaves you without precedent as 1 see 1it,

Dr. Riddick. You might be interested in knowing that I
have put down a few notes to bridge gaps that are in the rules
and the first point I'haVe got, I mean it wonld be something
for the Committee to consider as to whether the Chlef Justlce
should vote -z ac* vote, and do 1t before you get into the heat
~{ debate or politilcs and then you will know whether you will
allow him to vote or not,

Another polnt that is a little cloudy ls, you see under
the Senate rules that 1s something the Chief Justice ruled
whlle the President's trial was going on, that 1f the impeach-~
ment rules were not sufficient, that he was going to fall back
on the exlsting Senate rules,

Now, under the Senate rules we have a right to demand a
divisilon.

Now, 1% presents a little probklem if, for example, an

article is pending before the Senate for a vote, I mean a

_.division is demanded, you get three votes, two df them you fail

to conviet and the other one you convict,

The rule iltself or the rules of impeachment do not say
posltively the whole or the part., It says any one of %he
articles of impeachment,

Now, I think that could be clarifled on the whole artlcle
or any portion thereof, if a two-thirds vote is forthcoming.

Senator Scott. That is what the Constlitutional lawyer,
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Mr. Black,sald on television gave him trouble, the one or more
phrase.

Dr. Riddick, I awm still working on that aspect of 1it,

I think there are a number of these things that should be
corrected or clarified, even if you do not change the rules as
a whole, but if you leave the existing rules then I have
precedent,

That 1s the only thing I say from my point of view as
having to start interpretations.

Senator Cook, What you are saylng is you want a clarifics
tion by this Committee for the benefit of sustalning your
polnt,

Dr. Riddick. Exactly.

Senator Griffin., I wonder if the House Committee on the
Judiciafy which is drafting thess impeachment ayticles is aware
of the Senate's existing rules on that polnt.

Dr. Riddick. I am not sure.

You know, thaet volume they put out on impeachment is a
guestion that Senator Hatfield raised there.

They have one section in that volume that sets forth
avery day's procedure, a detalled breakdown of what they voted
on and how they acted; whether it is in that volume or not I
do not know,

Senator Griffin. They might be drafting the articles s

little differently.

b
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Senator Byrd, According to the way they have drafted

thelr articles that the House leaves them, as the Judiclary
Committee has adopted them, and there are nine segments of that
first article, the Seﬁate could ask for a divisilon on a vote
on each of those nine charges and a vote for conviction on any
one of the nine charges in the first article would be convic-
tion,

Senator Scott. At the present,

Senator Griffin, I did not understand the doctor to say
that,

Dr. Riddick, We have one precedent on it where this was
the case.

There they divided the article into three pgrts.

Then they voted on three of them, one carried, the other
two lost,

They held him as guilty on that article, but that is the
only precedent we have on that and it is a good basic question,
A% least it could run you into a great deal of debate,

Senator Byrd, Well, it is not exactly a precedent because
under the standing Senate rules any Senator may demand division
on any question that is divisible.

Senator Griffin, You are not determining somebody's

gullt,

Senator Cook, It becomes a motter whether the item ia'

divisible,
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First of all, I would assume that there would be a vote on

whether 1% would be divisible., and if, in fact, it was divisibld

you voted on them separately and you would be voting on guilty
or innocence,

Senator Pell. But i1f you do disagree you are voting on
dividing,

Senator Scott., You have under the present rule fifteen
opportunities to find gullty.

Senator Pell, But if the vote were made there would be
no division,

’Dr. Riddick. That would loek it up, ™'

Senator Byrd., That would have- t0 be determined by the
Senate at that time. that under these standing rules any
Senator has the right to ask for division and in the impeach;
ment trials there iz at least that one precedent in which they
did divide.

Dr, Riddick, They have divided resolutions, for example,
that they adopted at the end,

They divided them two or three times, 8o there is no
qQuestion but what they allow division under the existing rules.
in the impeachment trials, '

The point that I was sdggesting is that we made 1t
definite what step you were going to foilow, what procedure‘

you are golng to follow, Then you would have something defin-

1%e to depend on,
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Senator Scott. Suppose we do not do anything that the

Mansfield Resolution suggested affirmatively that we do, but
suppose we did not do anything to equate the rulings of evi-
dence with the Federal Code of Frocedure, and the gquestion
arises in the Senate as to the test of evidence which Senators
shall apply as between beyond a reasonable doubt and a pre-
ponderance 2f the evidence, or a falr and convincing proof,
which I believe is the ground that the Mansfleld document
chooses, and we do not have any rule, how are you golng to rule
&3 Parllamentarlan?

How are you goilng to rule on what is the standard?

Dr. Riddieck, I think the Chlef Justlce as the presiding

offlcer would fall back on that,

The rule as now written in that regard allows %the Senate

to appeal from the Chair,

It allows the Chair to submit it to the Senate in the firsy

instance and under the rule 1t wlll allow you to make these
decislons after the Chair has ruled without a roll call vote,
Senator Scott, That is the point I am maklng, that you
enter this trial without the Senate knowing or the public know-
ing what 1ls the sbtandard of evidence which they must apply.
You are saying they can do 1t after they start the trial.
Senator Byrd., Hugh, may I address myself to that?

Senator Scott, Yes,

Senator Byrd, I do not care what standard you apply.

7
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Tnis 18 not a civll trial.

It i1s not a c¢riminal trial.

It is an impeacﬂment trial, and I do not care what
standard you apply, whéther 1t 1s prepénderanceﬁof evidence or
whether 1t is beyond a reasonable doubt or whether it is clear.
and convineing proof, every Senator is golng to apply hils own
standards and his own mind ahd his own heart, and he will eithe
vote gullty or acquilttal, regardless of what kind of standard
we may lay down here, .

That Chief Justice is not golng to address that Jjury over
there and say, now, gentlemen, you will vote to conviect if in
your mind there is a preponderance of the evidence, or if there
18 evidence beyond a reasonable doubt.

He is not going %o do that because Senators are golng te
make thelr own judgment and apply thelr own standards,

That is one aspect of the propesal here that I think is
clearly unworkable and I doubt that we ought to go down that
road,

Any Senator can adopt his own standard if he wants to
adopt a standard and he willl hasve to prove beyond a reasonable
doukt that ls his standard.

I think we are gebtting to a very difficult nd unworkable
thlecket 1f we attempt %o lay down a standard here by which the

Senate wlll reach its judgment.

Dr, Riddick, Well, even if you adopt the admisslbility of

*
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evldence rules of the Federal Court, the Senate could still
take an appeal every time regardless of what the Chair ruled,

Senator Cook, Absclutely.

Senator Scott, There is no question of that whatever,
but you would have established a standard to which people would
feel that they would be obliged to repair,

You would have established an ideal situation,

You cannot bar the Senate from dolng foolish things, We
demonstrate that dally, but you could at least establish what
is fair.,

Dr, Riddick. In the trials we have had on numerous
occasions, the preslding officer has stated he was going to
follow the rules of evidence as found in the courts and so

forth.

Senator Scott., You see, we have a whole lot of new rules

©of evidence in the 20th century that did not exdst in the 19th

century.

Senator Cook. TFloyd, are you not saying, in effect, that
the Chief Justlee of the Supreme Court, 1f that be the case,
can open this matter in the Senate and say 1t will be the
oplnlon of the Chalr that the civil rules of evidence will
prevail and that on every instance where that is not the case,
or let me say this, that in every case where that is not satis-
factory to any particular member of the Senate, that he will

then automatically appeal the ruling of the Chailr?
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Dr. Riddick., That is exactly the way the rule is set now
and that is the way the procedure has been.

Senator Byrd. thh, Imy suggestion would be that we have
got a set of rules that were drawn up one hundred six years &go.

The fact that they are over a century old does not de-
nigrate them in any way 1in my Judgment.

The Constitution is older than that, but the rules are
looge, We have to have a simple, flexible set of rules and in
the flnal énalysis the Senate is golng to be the Judge of
every question that arisgs.

I think we would make a mistake 1f we, as & Committee,
attempt to lay out a v.-ey stfict set of evidentlary rules or

say that we ought to follow %the Federal rules of crimlnal

© procedure or Federgl rules of civil procedure,

In my Judgment the presiding officer is there to presiée
and maintain decorum and order in that Senate zhd rule on
ineidental questions and on questions lavolving evidence and
if the Senate wants to appeal this ruling *t can do it, and
no matter what rule we draw up here'thé Senate is going to do
'th&t and the Senate will override him,

I think when it all bolls down, Hugh, we are going to have

to come to grips with certain very clear questions; one, the

one that you brought up first, as to whether or not the

preslding off'icer willl be allowed to vote.

That is one we can establish a rule here, take 1t to the
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Senate, and if the Senate wants to adopt 1t, fine,

I would hope that we start with the rules that we have and
as we go down we determine whether or not we want to recommend
a change in that particular one,

For example, Rule 11 was established in 1935 and never has

been used, the rule providing for thne establishinent of a com-

mittee of twelve, but we could go down the 11st keeping 1n mind
that sqQmebody has %o rule on every questlon that arises,

In my Jjudgment, Hugh, that is the Chief Justlce,

That 1s what he 18 there for and that set of rules has
been used with certaln slight variations from time to time in
the trials that have occurred since 1868 and even during 1868
they changed the rules in that trial. S

I think we cught to start with tnaﬁ set of rules and 1if
the Committee wants to consider locking in the Federal rules of
crimlnal procedure, it can do so, snd can take 1t to the
Senate,

If the Senate wants to de that I think it wlll be making
a terrlible mistake but the Senate in the final analysls is to
be the Jjudge of every declslon %that 1s made.

I think 1f we have a flexible set of rules like we start
with you can make a few changes and let the Senate declde daily
as circumstances arilse, as to what its decision ought to be on

whatever comes up,

Senator Scott, That, of course, leaves the Senate free
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not having set up any standard of evidentiary conduct to vote
as they have the power to do, no question about 1%, to vote
every day, anytime it sults the majority.

There you have King Caucus coming in and every time it
suits the majority that it will admlt the most grievous type of
hearsay evldence, the publlic has no way of knowing whether 1%
is hearsay or not, except 22 columnists mlght tell then,

It seems to me that we ought to consider in the Mansfield
draft the adoption of the standards of Rule 1 or some other.
standard and 1 cite this as an 1llustration, Rule 1 of the
Federal Rules of Civil Procedure and Rule 1 of the Federal
Criminal Procedures, but this 1s subject %o debeta.

Senator Cannon. Any rules that we adopt are not going to
preclude the sort of sltuation that you suggess.,

Senator Scott. That is right.

Senator Cannon, Because they are not going to be binding
on the Senate 1f the Senate wanis to act to overrule them,

It 19 just like here I was relatlng %0 thls one oh page
288, now, of the Johnson %trisl,

You talk about hearsay evidence, the guestion shall a
newspaper report offered by the Managers and objected to by the
Counsel for the President be admitted in evidence,

Well, a newspaper report i1s not exactly the best evidence,

Senator Scott, I would gather that,

Senator Cannon, It was admitted to the Senate.
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The Chief Justice admlited it to the Senate and 1t was

approved by 35 to 1ll.

Any rule you want to adopt or anything you want to say in
these rules you are nﬁt going to preclude that sort of situa-
tlon,

Senator Scott., And the Senate, of course, 1s the master
of its own house and can do anythlng 1t wants.

I am aréuing we hneed guldellnes of the kind which will
satisfy the American people that we are proceeding Justly
throughout this whole trial.

That is all I want,

I am not even saylng that any given wordage is the best.

I am simply saying where we can preclude endless days of
argument, we ought to try to do it where we can preclude the
funneling of an emotlonal majority deciding sor.*thing which the
next day it reverses, which happened 1n the Johnson case, 1
think, ©Not really the next day but they were not always con-
sistent in thelr forty-four votes that we ought to do it,

The Senate can refuse the respondent the righﬁ to call a
giéen witness whom the respondent clalms may exonerate him in
a certain situation.

They can refuse to do it but we ought to have some
guldance in the right ¢to call witnesses, for example, and if
the Senate is going to deny these things they ought to deny

contrary to the recognlzed general ruling of the Senate.
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In other words, let them do whatever is wrong or whatever
Jogs their consclence, but let them do 1t in violation of what
the Senate has sald is the right thing to do or the falr thing
to do.

That is all I am argulng as a matter of policy,

Senator Byrd. I am afréid if we attempt here to say what
the Senate shall do and shall not du, we are geolng to limi% the
Senate 1n circumstances whicﬁ we canhnot foresee at this time,

I trust the majority of the Senate to do the rigﬁt thing
in the great majority of inatances,

If the Senate wishes to appeal a ruling of the Chair it
can do 1t, and that is to be decided right there without
debate, am I not right?

Dr, Riddick. That 1s right,

Senator Cannon, It ¢an be decided wilthout debate, so
there 18 really not room for prolonged argument, arguments by
counsel and my menagers on the part of the Houst are limited to
one hour on each side, 18 that not correct, and 1f the Senatbrs
wish to debate the matter, they can move to g0 into cloaed
sesalon and they are limlted once on any questinn to ten mihute$
only unless otherwise ordered by the Senate,

Senator Scott., Well, there is another questlion there, I

Do we want to consider whether or not Senators should

have the right to debate any questions of any kind on the f{loor

-~J
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I do not know whether they 8o or not, but we are not
necessarily bound by the fact that we cannot debate now, are
we?

Dr. Riddilck, ibu can change the rule and debate 1f you
want %o,

Senatior Cannon, You ¢an change 1t but it would be the
firast Jury I ever heard of %to be entltled to debate the issues
as they came up.

Senator Cook. 'We can get into a big argument about that
anyway.,

I do not think we are a jury.

I think we are a Jjudge.

If you read the Mansfleld rule, the Chief Justice becomes
the moderator and we are the Judges.

Senator Byrd. Well, these are things that we can debate
as we go along on that particular thing.

I think we ought to stilck pretty close to the present
rules because they will prevent filibuster, and if Senators
want to allow any debate, a Senator can speak a second time
for fifteen minutes and they can do that,

They do 1t every day, but I would hope we wou}d not changq
those rules here but it may be the desire of the Committee %o
do 1%,

Senator Pell., Mr, Chairman, a question here with regard

to the Chief Justice.
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Would you have a Parliamentarian advisor that he would
bring over?

Dr, Rlddick. Senator, I have no ides,

Senator Pell. What happened before in the last impeach-
ment trial?

Dr, Riddick. At that stage of the game the Senate had no
Parliamentarian,

senator Pell., So, in this case?

Dr, Riddick, This would be the first time that the Chilefl
Justice has preslded when they had a Parliamentarian,

Senator Pell, So he could presumably choose whoever he
wants to gilve him advice.

One other question. I noticed there are two paperback
books on this aubJect, cne b& Black and one by Burger,

Who has read both, and which is the best?

Senator Byrd. I have read Burger and part of Black.

I like Burger the better of the two.

I have also read Irving Brandt. I disagree with Ralph
Burger. I do no% agree wilth him and he does not state flatly
that the decislon of %the Senate can be appealed but he leaves
that questlon hanging.

I do not agree that there is any questilon, but that is

neither here nor there,

Senator Griffin. Mr, Chairman, I am golng to throw out a

radical suggestion which probably will be lmmediately shot down
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but you might want to think about 1%,

And that 1is the possibllity at some point of consulting
with the Chlef Justice c¢f the Supreme Court.

I would not concede, of course, that he would be able to
determlne this matter, but it might be of some merit in cone
gidering that.

J do polnt out, as I said this morning, that it is in the
Constltution that the Chlef Justice presldes in, this sltuation.

What the word "nresides" means is one of those things that
we could get in%to quite a debate on,.

We could conceivably, and I am not saylng we will, but we
could concelvably try to ¢lip the wings of the Chief Justice
to such an extent that there could even be & challenge to the
proceeding if the Segnate would go that far,

Senator Secott. Or refuse to officiate,

Senator Byrd. Who would refuse to officlate?

Senator 3cott. Chief Justice Burger,

Senator Byrd. The Constitutlon says he shall breside.

Senator Seott. He has the right to preside.

Senator Cannon, That would be grounds for impeaching him,

Senator Scott. He has the right to know what "preside"
means,

Senator Qriffin, We may not want to declde that question

but I Just throw it out as something to think about.

S:nator Byrd, I make a suggestion, after having heard
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the discussion,

Iet us begln tomorrow by taking the present rules, start
with the first one, have our discusslon both from beglnning %e
end,

You can take the Mansfleld proposal as 1t affects each
rule and go through them. .

That would glve us an orderly procedure and the Committee
¢could work its will on each of the rules.

If 1t wishes to recommend a change it can do it,

Senator Cannon, I would agree with you on going through
them, but I do not think we are to work our will on them at
that time untlil we hear from the Senators that we are going to
have 1n next week, and once we have included thatv, then we can
do that, o

Senator S¢ott, Senator Hart, Senator Mathlas, and
Senator Kennedy had at least fiftyna;x quéstiona as I recall
1t that are not clearly understood right now on the 1mpeachmen§
procedures, and they ask Lor an answer to them,

That 1s going %o be a can of worms right there,

They have asked some very good questions,’’

Senator Griffin, I want to say again I think 8 lot de-
pends on whether or not we decide to televise.

Senator Cook, I was about to ralse the quesfion.

Could we proceed 1f it is the desire of the Committee

that we set the day for hearings on the Senate Resolution 371

e
s

Forcme ..
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80 we can start to get those hearings and start to get that
information on the availlability and the desire of the Senate
to proceed to 2o, be ready for television coverage of the pro-
ceedings in the Senafe, and then we can take up the rules as
track 2, as the case may be, while we proceed on that matter.

Senasor Griffin, Well, I do not% know that your suggestiﬁn
about famllliarizing ourselvea with the rules -~ Ve would want
to have something to do tomorrow,

Senator Cock. No, this is going to be a rule.

You can read all the rules you want to and you are not
golng to familiarlze yourself, whether the procéedings in the
éenate are or are not golng to be televised,

You can spend all the time you want reading everybody's
declsion but it seems to me 1f this i1s proper 1t presents 1t-
self to some of The members of the Senate, 1t seems to me if
I could sugpmest that we proceed to ask the respective individuais
to sit down for a day for public hearing on the question of
your resolution, so we can separate that particular subject
matter from these rules and have the delineation of those fﬁles
in our mind and proceed to take the testimony on the tele-
vising.

Senator Cannon, Why try to separate that 1asue from the
other in the receiving of testimony?

These four Senators will, I am sure, want to express their

vliews on that as well as the other things, and let us not go
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through an exercise of having a Senator come in and testify on
this very limlted issue and then come back a day after tomorrow
and testify on something else.

let us take the testimony that we want from them and then
when we have done that, decide this issue first, because that
other issue is going %o take 2 lot of time,

Senator Cook., Well., 1t seems to me 1t is an issue that
can be totally and completely separated from these particular
rules Jjust simply and purely by modern history alone, and 1f we
could have a record on this and made thls presentatilon, then we
do not have to worry.

Senator Pell, Is there a need for that much hurry?

A3 long as the TV stations have a couple of weeks notice,
that ia well and good.

Senator Cook, Tomorrow is August,

You are talking about elght weeks, total.

Senator Byrd. I would like to beginftbmﬂﬂfow to have ﬁhe

hearings.,

Some of the Senators are not ready.

Senator Cannon., I did not ask them if they would be
ready tomorrow,

I assumed they would all want to get thie comparative
print and have the opportunity to study it a little, so I Just
8imply asked Senator Javlts would they be ready by next

Wednesday, if we wanted them, and he said yes. -~
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I did not offer to him the question, would they be ready

by Tuesday.

Senator Scott, Assuming they testify, it would be hettér
for all of us, |

Bob, on your suggestion of takling the rules as they are,
I do not think anybody wants to impede the progress., If we db
that, could 1t be done with the underatanding that% 1t does not
operate as a policy, that again does not preclude the right.to
start and consider éll the rules, but in order to get some
starting point we accept your suggestlon and go with the
present rules and see what we can do wlth them,

If we cannot or 1f it is too big a Jjob, then we can mofe
to the questlon shall we revise the body of rules as a possible
tople,

I would like to say something off the record,

(Discussion off the record,)

Senator Scott. Back on the record,

Senator Hatfleld, Mr, Chairman, can we. get this dispaﬁch
sterting earlier?

Can we pget this moving so we can get this a little more
quickl&?

Senator Byrd. Yes,

How many sets of those do you have, Doctor?

Dr, Riddlck., This is just one set.

This 1s a revision of the copy I gave you with a few more
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pointa I have added,

Senator Hatfleld, When can we get 1t to the printer?

Senator Scott. Let us send it the GPO tonight with the
Chalrman's approval and get 1%t back tomorrow,

Senator Cannon, I am advised that 1f we got that over to
the printer we could not get it back by morning. They are
worklng on this other one for us and with what they have ahead
of them they could not get it back by tomorrow,

They also have the appropriations bills that they are
having to get out,

Senator Scott. We could not get it done By tomorrow
morning?

Senator Byrd., No,

Senator Scott, It is important to get ;t over there I
think, 2o wo éau get 1t started, '

Senator Cannon, Would you want us to go ahead and have
them Xeroxed, hava enough coples Xeroxed so that the Commitﬁge
members would have them?

Senator Hatfield, I would say, let us get the printing
done as quickly as possible, and we will get other materiais 15
the meantime,

Xeroxing can be awfully expensive,

Senator Cannon, We can have it printed as a Committee
print énd get one thousand coples of it and we would be lucky to

have 1t by the first of the week.
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Senator Hatfield, Why one thousand copies?

Senator Cannon, It is & comparative print w> are going
to have for wou by morning.

The comparativé print between the Mansfleld proposal and,
the old rules we will have,

Senator Hatfleld, Iet us get £ifty made for our own
Committee work.

It is a Committee document anyway.

Senator Cannon, We will have this Kennedy combined
proposal avallable for you in the morning. :

Senator Scott, That will take a couple of hours in the
morning to read 1%, |

Senator Cannon, That 1s rigat,

Senator Byrd. Let us hevs the hearing on Monday,

Let Senators appear and g that behind us,

Senator Scott, I think the. ls & good 1dea.

Senator Cook, Better nét waste any time.

Senator Scott, I have wristen all the members on our

~ 8lde asking 1f they wish to be heard as witnesges, to notify

the Committee, s0 you may be getting some letters.

Senator Byrd, Could we then, Mr, Chairman, have the clerk
get a notlce prepared to all Senators directed to thelr offiée
that if they wish to be hzard in connection with the possaible
reviaion of the rules and the use of television and broadcast-

ing in the Senate, that they immedistely let the staff know and

e e s et g e T €%
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be prepared to testify on Monday?
Senator Pell., A question.
Should not Jenators be able to comment on the rules in
general?

Senator Byrd, No.

I de not think so, Claipofne.

I think that is for our work,

We are golng to invite plenty of problems 1f we do that,

They have their own viewpoints and some of them I am sﬁre
are prepared to state them today, probably.

My thought would be we wouldn't need to go to that extent.

Senator Scott., 10:00 a, m, Monday?

Senator Byrd, 10:00 a. m, Monday fox thelhearing.

Senator Hatfield, But we will still meet témorrow at
10:00 a, m.?

Senator Byrd, We willl meet tomorrbw at 10:00 a. m,

We are going to meet here in Room 301 at 10:00 a, m.
‘tomoryow, ' o

Shall we proceed tomorrow with a reading of the rules?

We will have the alternate proposal laid out.

Shall we procesd in that manner?

Senstor Hatfleld. Mr, Chairman, fér clarificatlion hers.

I would suggeat that we get this set up in the format of
a document rather than a Committee print., Then they only have

to set 1% up once.

K
b
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Senator Byrd., As a Senate document?

Senator Hatfield, 1In that format as a Committee document,
but put it 1ln the format of a dotument rather than a Committee
print, and you only héve to set 1% up once,

Do you see the difference here?

Senator Byrd, What is the wish of the Committee with
respect to this material here and whether it should be sent to
the printers and printed and 1f s0, how many copies?

Senator Pell. I think 1f we get one thousand coples by
Monday rather than XxXeroxing, have 1t printed,

Senator Hatfield., I would move we have 1% printed up as
a Commlttee document a3 soon as possible,

Senator Scott., Do we need one thousand copies?

Senator Hatfield, I raised that question as to whether we
needed‘one thousand copies.

Mr, Ccchrane, That i1s the maximum number on this basis
Just for the Committee's authority.

Senator Byrd, What about %the cost?

Mr, Cochrane, If you go back to press it will cost a
great deal more.

I will yield to John now,

You have to go back to press if you do not have 1t all

done at that run.

Mr. Coder, The type remains standing but nevertheless 1%

would cost additional money to go back fo press and to what
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extent we can obviate it, I do not know,
Senator Hatfield, They keep the type set?

Mr, Coder. Yes.

It i3 the cost of putting the material back on the press,

Senator,

Senator Byrd. Is there obJjection to having one thousand

coples printed without knowledge at this time as to what the

cost 1s?

This 18 a useful document. b

It can be put in public libraries all over the country,

Senator Scott, I think the Chalrman ls suggesting one

thousand copies.

That 1s filne with me.

Senator Byrd, Is there obJjection?

Without objectlon, it is so ordered.

The Subcommittee stands adjourned until 10:00 o'clock
tomorrow morning.,

(Whereupon, at 5:35 o'tlock, p. m., the Subcommittee
adjourned to reconvene at 10:00 o'clock, a. m., Thursday,

August 1, 1974.)




